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The Account opening group was “expected to develop guidance on developing account opening and ancillary documentation and identify information that needs to be apparent to both the investment service provider and the client regarding the nature of the relationship they have agreed on”

The “WG recognized the challenge in clearly defining the boundaries between the traditional account classifications....The varying nature of these relationships and the fluidity that exists within them changes and evolves along with the parameters of the account documentation.”

Little analysis or thought is provided in this report to support, detail or explain these comments or to consider a possible solution.  
In reality all relationships are defined by clear physical properties – an organization’s asset allocation and investment style, the relationship between asset allocation and financial needs over time, an investor’s risk and performance preferences and its relationship with the recommended allocation for a given liability profile and, strategy, implementation and management given current market valuations and market relationships.  All these factors are capable of being automated within one integrated system.
It may therefore be a question of evolution and the fact that the industry’s tools and fundamentals have not yet adapted to an advice based service process.  
“Investor education is an important objective but like investor obligations, what a client learns cannot be made the subject of an enforceable requirement. Simply put, an advisor cannot make a client “learn”. Nor is there any practical way to determine if a client has learned anything. Furthermore, advisors have no training in the pedagogical skills necessary to actually teach. Framing “education” as a regulatory requirement creates regulatory liability for a process over which a firm or its advisors have no control. The WG agreed that investor education information should be provided, but the degree to which clients are successfully educated should not be regulated.”
The fair dealing model never made what the client learned from the educational process an enforceable requirement. What it did make an enforceable requirement was that the client was given the opportunity to access necessary information that would help them not only make decisions but also manage their expectations.   
Advisors who are apparently “experts” should be capable of communicating the information that a client needs to make their investment decisions.   To state that there is no practical way to determine if a client has learned anything is incorrect.  There are important points that every client needs to appreciate before they can accept a wealth and asset management solution.  There are indeed practical ways in which to determine if a client has grasped the relevance of a point material to either their financial security or their ability to accept.  This does however require expertise and well organized service, education and communication processes.  The fact that these processes and imperatives do not exist within financial organizations was a reason for the Fair Dealing Model.  
Educational processes reflect the structure of an organisation’s wealth management service process, investment disciplines, portfolio construction, planning and management methodology as well as integrated software systems and risk profiling.  Without a well thought out structure for the management of financial needs as well as assets, educational structures and standards will be poor.  Poor service structures and standards are reflective of a transaction based industry.   
Within a transaction driven business process there is little education process or material relevant to an advice driven business process, in which the short and long term relationships are different.  No wonder the IDA members are concerned over the potential disclosure of costs and performance since this would highlight the lack of service standards and ultimately the weak educational frameworks.  And, it is not just the education of the client they may be concerned over but, possibly the education of their representatives.  This is a much greater cost and a much greater potential liability.
II. Response to Questions Posed

Question 1

Whether the current account classifications for retail accounts – self managed, advisory managed, discretionary - describe accurately and clearly the level of reliance and the nature of the client relationship?

Conclusions

Given the continuum of relationships prevalent within the investment community, the crafting of “bright line” demarcations between different relationship classifications may prove unproductive and impractical. A better descriptor than “account classification” and “relationship classification” is needed to clearly define the level of reliance and the nature of the client relationship.

The problem is partly communication.  Clear and formal communication of roles and responsibilities and clear and formal explanation of the content, structure, objectives and methods of the service being provided would clearly solve the issue of responsibility and ultimately accountability.   The other factor is the lack of clear service process for the management of assets and financial needs.  No descriptor will ever solve these problems.  The fact that no attempt has been made to enunciate this problem within this report is a critical weakness of all the RRP reports in general.

The current account classifications, while convenient for firms and regulators, do not provide clients with all the information they need to best understand the specific nature of their relationship. Relationships which change over time cannot be easily compartmentalized in this manner.

No, this information needs to be clearly and formally communicated to the client.  But the foundation for such communication as discussed is a robust service framework for the management of both assets and financial needs and an advice as opposed to a transaction led service objective.  Good frameworks provide incontrovertible statements of responsibilities.   
The nature and quality of the service provided under each account classification is not well defined by all market participants – the firm, the industry, the regulators. As a result, the client’s understanding of the service can be highly variable, incomplete and ambiguous. In addition, it is often a point for competitive differentiation for many service suppliers.

The difficulties of the account classification increase when supervising compliance with the obligation to ensure the investment is suitable is taken into account. While this compliance supervision can be achieved for the purposes of an individual account, it becomes increasingly complex in a multi-account or multi-supplier portfolio relationship.  
In a product by product and a transaction by transaction world, where there is no central structure and strategy for the management of assets and financial needs, the above two paragraphs are correct.  There is a clear lack of expertise in defining and managing advice driven relationships which must relate asset allocation and security selection to financial needs.  Services are promising much but delivering less for obvious reasons.  Good structure and well thought out frameworks actually make compliance and service delivery and definition of service responsibilities much easier.   

To move away from account classifications to a “no classification” system to describe accounts uniquely to each client is attractive but probably impractical at this time.  Furthermore, to substantially change the current account classifications would only have a marginal return for the quantum of time and energy, which would need to be invested by all.

When the American auto industry was faced by Asian competition it had to reorganize or die.  The costs of a competitive and dynamic market place are a fact of life.  It is not the current account classifications that need to change but the form, content, structure and delivery of the underlying services.   It is sad to see so many representatives of the industry incapable of or unwilling to deal with the problems and issues facing them.  

It is better to build upon the current account classifications that are now known and used within the industry to achieve some of the objectives articulated under the Fair Dealing Model.

In other words, keep things as they are, we do not want to change!   There is no real argument and no justification for the stance taken in this report.  Something more cerebral and thoughtful would have been welcome.  All we appear to have is a nodding of many heads agreeing that yes there is a problem, but for want of a better solution, better the devil you think you know.
Client Relationships

Client relationships are currently governed by common law, the civil code in Quebec and statutory and SRO requirements regarding KYC and suitability rules. These rules are account and transaction-by-transaction focused. 
As a result of this regime, a portfolio view of the relationship and suitability in the context of the total portfolio is not fostered.  With respect to this point, the WG agreed that the focus on the entire portfolio of the client as opposed to individual accounts would be desirable but not required. The practical implications of implementing such a structure would be significant, especially due to the range of client types and portfolio sizes which vary from firm to firm and client to client. The WG acknowledged the costs to support such a regime could have a significant impact, particularly on smaller firms. The impact on larger firms would also be significant due to the volume issues that they would face.

It is not the regulatory regime that is the reason why “a portfolio view of the relationship and suitability etc” has occurred.  It has occurred because the industry is transaction driven and its earnings objectives conflict in general with the needs of the client.  Practical implications of implementing a structure would be significant for an industry with no clear methodology for changing from a sale’s driven to a service driven process.  But the lack of a methodology for integrating the management of all assets and all financial needs is not an argument not to do so.  In fact, providing an integrated wealth and asset management structure is attainable and the “fundamental knowledge” is available.  
The above paragraph is indicative of the poor grasp of this committee as to the real fundamental problems in providing advice driven total wealth management solutions and relationships.  They talk about a structure, but do not explain it, they talk about practical implications but give no examples, they talk about costs but are unaware of the real true costs that outweigh those they are probably aware of; new wealth management systems, better quality control, different relationships between reps and brokerages, better education for both client and advisor and a complete change in the way business is conducted.  Advice driven industries represent indeed a new world.
It has been observed that a growing best practice within the dealer community is to develop a comprehensive understanding with the client across the full spectrum of existing and potential services and existing and potential staff supporting the client’s account. At the time the relationship is opened, some form of “control” document is created with the client and updated by material change with the client or at the dealer.

Often dealers see this as a best practice and as a source of competitive advantage.  Since current account classifications do not accurately, completely and clearly describe the nature of the client relationship, the best practice described above, should become a requirement. This requirement should take the form of additional information provided primarily by the firm to the client. Some of this information would be mandatory and some would be optional. The information could be provided in a variety of ways. This new information requirement will be referred to as the Fair Dealing Requirements.

A real example of this would have been useful, but without this example and statements such as “some form of “control” document” is not sufficient on which to base a Fair Dealing Requirement.  The content of the FDR provided later is not sufficient, nor is the study of its use and application.  Not enough work, 2 out of 10.  Detailed structural analysis of current best practices would have been a very valuable project.
Question 2

What information should the advisor and the firm provide to a retail client with an advisory account? When and how should the information be provided?

Conclusions

1. Current account classifications do NOT accurately, completely and clearly describe the nature of the client relationship. In addition to existing KYC and suitability requirements, it should be a requirement that all client relationships being entered into prompt the creation of the Fair Dealing Requirements (“FDR”), which describe the essential relationship information and responsibilities on both parties according to clear guidelines as to minimum core content expectations. This new process will have prescriptive and optional elements, which are necessary to recognize the fluid and dynamic nature of the relationship. This new process will not however necessarily require the creation of any new or additional documents or forms. At its core, the FDR is a process of providing information about the firm to the client.

No new documents no new forms and an FDR which has not been detailed or explained.  Additionally there is an attempt to limit the educational commitment of organisations by treating the FDR as the information about the firm.  It would have been useful to have had some substance on which to base a more comprehensive assessment of what is actually happening here, whatever is happening here.
2. The FDR clearly establishes and documents the role and responsibilities of the advisor and the firm primarily, and perhaps of the client as well. It would set out the level and type of services provided, account reporting and monitoring obligations, fees and other costs. The totality of this new information will serve to more accurately describe the level of reliance the client places on the advisor and the firm. It is understood that a perfect description of the degree of reliance given the numerous variables involved in an advisory relationship is probably impossible. A draft content outline for the proposed FDR is included below.

Where communication is limited and the focus of the service is on product sales, the ability of the organization to fully describe the relationship is indeed impossible to dictate or manage.  But within a centralised asset and liability management framework, a well communicated, well structured and disciplined service delivery process, it is not impossible.  In fact, it is far easier.  But, even the limited functionality described as “clearly establishes and documents” cannot be vouchsafed given the nebulous explanation of the structure and function of the FDR provided.
3. The additional information relating to roles and responsibilities will create a compliance supervision challenge. However, compliance staff will have a better record of what an advisor has agreed to do. The quality and precision of client complaints should also improve as a result of the increased information provided to the client concerning products, services and improved reporting concerning conflicts, compensation and account activities.

It is apparent that virtually nothing is set to change.  Quite how the precision and quality of client complaints will improve is difficult to discern without the substantive and detailed analysis and explanation that is required to pair off content (of FDR) with functionality (relationship with services) and effect (ability of content to clarify and formalize relationships with respect to the many variables).  
This is too glib an explanation.  Again, there has been no comment about the transparency of the client complaint procedure, which is necessary before the handling of client complaints can improve.

4. The development of the FDR would result in meaningful and understandable transparency for the client, communicated at the time that the account is opened and therefore at the point that it would be most useful to the client. 
Words are cheap; this is just too glib a statement on which to place confidence. 
5. The FDR may create a basis for improved discussion to address client complaints as it would clearly and meaningfully communicate the role and responsibilities of the advisor/firm and the goals and expectations of the client. These changes would, in turn, result in a stronger client-advisor relationship.

Again, there is insufficient analysis, thought and examples as to why the FDR would meaningfully communicate the role and responsibilities of the advisor/firm and the goals and expectations of the client.  This is especially so given the earlier qualifications as to the ability to deliver certain aspects of the FDM.  

Discussion

The FDR should convey essential information about the advisor and the firm. It should be in addition to KYC and suitability requirements information, which are primarily account centered.  

Part of the problem was the old KYC forms and the suitability requirements were limited and a root cause of the problems facing investors.   In one sentence the FDR is information about the firm, a paragraph before it communicates the goals and expectations of the client.  Again, we need to see a pro forma document.   The detail below does not provide this!
a) Form of the Fair Dealing Requirements

As stated above, the process for providing the FDR should not be prescribed. The core information content must, however be defined. For example, in the case of a mutual fund investment, the FDR might be virtually a pre-printed form with minor customization.   
Alternatively, a complex multi-account portfolio would demand a higher level of customization.  The FDR information about the firm should not be lengthy, technical or complex. In fact, the FDR information noted below is complex. It will be a challenge to summarize these complex issues in simple language that will be meaningful to a client, who does not have the advisor’s professional training.

If provided as a stand-alone document it should not exceed a page or two. It could be provided as part of other account documentation processes. An important objective of the FDR is to improve the overall quality and reduce the overall quantity of disclosure.

It is unclear as to whether the role, function and place of the FDR in either the transaction or advice led service process is fully understood by the committee.  On the one hand it is being addressed as a point of sale piece of information (note in case of mutual fund investment) and another as one element of the information package sent to a client with a complex multi-account portfolio.  

What precisely are the complex issues?  A complex issue is only a challenge if you do not know how to manage the integration of the components.  As such, you will find it difficult explaining how you manage all the components.  
Is it going to be a stand alone or part of other document processes?

The committee members are really struggling to find focus here.  There has been no analysis of the client service process and the hence the service communication process.  This partly because a transaction led service process does not have disciplined communication of service structure, of portfolio structure, of portfolio planning and of portfolio management.    

A good client communication process also necessarily includes an ongoing commitment to education at every stage of the client service process – initial meeting, reporting, management/transaction, and review stages.  
So in fact, the FDR is actually a continuing requirement as part of an advice led service process as opposed to a transaction led service process.   With the transaction, the commitment is assuaged at the sale, hence the confusion over the FDR as a simple initial piece of documentation.
What the committee really needs, although it probably would not want it, is an analysis of the basic minimum service and education standards for both process (sales and advice) which also involves an analysis of the current service and education standards for sales and advice processes.  
Unfortunately, the information the company needs to provide to explain how they work, how their service works, what they will do for the client and when, the information that the client needs to understand what they are doing and the information that needs to pass between the two to ensure full accountability is more than a 1 or 2 page document.  In fact, as discussed it is part of continuum of explanation, education and justification.  Anathema to a transaction based organization.

On the other hand, if all you are doing is providing a series of one off transactions that over time add up to a combination of investments which are not managed as a whole, then the FDR would be a simple 1 or 2 page document sent at the time of purchase.     

To ensure that it is concise in nature, it could incorporate by reference other documents and/or client brochures that provide more details and explanations. The FDR could be part of the firm’s “welcome kit”, a separate letter afterwards or any other means the firm determines appropriate. The focus of the FDR is to ensure that disclosure is meaningful and prominent.

One of the problems with existing documentation is that they are not transparent or educational.  To send the FDR afterwards defeats the object of the process.  It is also unclear just why the minimal disclosure of the FDR will be meaningful.  Again lack of awareness of what constitutes communication within a service led process where financial needs have a significant impact on structure planning and management of assets and an inability to understand or manage the complex relationships thereof.
One reason why firms may wish to keep it “simple”, is that they may want to keep their own operations simple.  
While the method of delivery may not be prescribed, the firm must have in place a reliable process to confirm that the firm has delivered the required information. The firm must be able to demonstrate an audit trail regarding compliance with all regulatory disclosure requirements.

Unfortunately current regulatory disclosure requirements are the problem and, as the working group’s recommendations have significantly toned down the fair dealing model recommendations, it is unlikely that the resulting regulations based on the working group’s deliberations are going to be much different.  
The WG agreed that a client signature was not necessary on the FDR. The question was asked: will a signature increase investor protection or reduce firm liability? It was concluded that the presence of a signature would do neither, but would be gathered at significant expense.

In reality, neither of these documents (FDR, KYC) should require a client signature, because neither of them actually provide recommendations.  The FDR may not ultimately be worth the paper it is written on and the KYC is at its heart a fact find.  The problem with the KYC is that it often sets an asset allocation and a risk profile and this should really be taken out of the KYC.  The KYC should also really be set up as a larger and more comprehensive fact find.   
Rather than the client signing the KYC or the FDR, it would make more sense to have a detailed investment policy statement sent to each client detailing the recommendations, reasons and rationale.  It is this report the client will need to sign to agree to a client relationship and the commencement of the relationship whether it would be advisory or managed for you.  It is this report which will need to be backed up by the additional information required by the earlier FDM.  This report will need to confirm the client’s present position, objectives and risk preferences as discussed in the initial meeting and should provide reference for the client to review their risk preferences.  This report also needs to provide information about the company’s investment discipline and style and information and the methodology of their portfolio construction, planning and management and how it manages the risks that will affect the client’s preferences and financial security over time.  
It should also be a regulatory requirement that no client should be able to agree to transactions in the first meeting.  It should also be a regulatory requirement that all recommendations are communicated in writing at the initial stage and at all stages for advisory clients and confirmed in writing at reviews for discretionary clients.

Therefore, it is the communication and education process that needs to be assessed for each advice or transaction led service before a communication medium can be developed.  
Since the FDR relates to information that is provided to clients from the firm and does not involve the capture of information provided by clients, the WG is of the view that the relevant standard to meet is that of establishing the delivery of the information to the client. Simply put, the client is no position to determine whether the information provided by the firm in the FDR is correct. The WG recommends that the SRO Drafting Group consider introducing a requirement that delivery must be evidenced by a signature or other reliable means. If a signature is used, the SRO Drafting Group should consider whether that also means that the client agrees to the terms? What is the effect of a signature? Does it mean the client not only acknowledges receipt but also acknowledges understanding and/or agreement?

A working group is meant to have the expertise and application to define the problem and go some way to defining either the solution or the framework in which a solution can be modeled.  After 3 years this regulatory review process is still asking the most basic of questions.
But please note, that if a report needs to go out to the client with the recommendations with all the information needed to assess the report and recommendations, and if this report requires a signature by the client, then many of the issues discussed above become irrelevant.  

Note the client is going to be in a better position to assess the recommendations after an initial meeting and with the time to go over both the supporting information and the written rationale and explanation of the recommendations.  The client’s signature in this case would not only note agreement with the report, the information that the advisor has, but would also note receipt of the documents that need to be sent along with the written report.  

The core principles to be satisfied by such the FDR are: 
- clarity as to the nature of the services and execution being provided

- completeness in terms of the responsibilities each party has to the other (although it would primarily be what the firm is responsible for)

- comprehensiveness in terms of where and how to source detailed information and where and how to resolve questions or concerns at any time 
Supervising compliance supervision of the FDR will result in significant process and resource costs for the industry. The WG recognizes that this needs to be addressed.

Supervision should actually be made easier.  But the real issue is that lack of compliance is costing the client and benefiting the industry.  The original Fair Dealing Model core principles included the management of such conflicts, yet the only concerns we see expressed in these documents are the costs to the industry.
Note that the FDR does not include justification for any decisions, nor accountability for any decisions.  It is also a moot point, that without a clear example of this document, whether it is capable of delivering the watered down core FDR principles.  
b) Content of the Fair Dealing Requirements

The focus of this document is the information that the firm is responsible to provide to the client about the firm. The core principle behind this information is that the disclosure must be meaningful.

The information in the FDR will change over time when there is a material change at the firm or in the client’s circumstances.  
Where appropriate, plain language should be used. Terms used should be defined. For example, the firm should describe what is meant by the various risk categorizations, performance criteria and the investment objectives stated in the FDR and give examples of each.

Quite how the FDR that is talked about here is able to be updated to deal with changes in client circumstances is unclear.  Additionally, if the document primarily delivers information about the firm just how specific can it be regarding risks and objectives and performance criteria. 

The WG recognized that some of the suggested items covered in the proposed FDR are account specific, while others are client or portfolio specific. As mentioned before, it would be useful for a single FDR to cover the client and whatever accounts the client may have however, this may not be practical for all firms and it should be left open to the firm and client to determine whether they wish the document to be focused on the entire portfolio or on a specific account. (The firm/client would be able to make this choice only when the firm has the systems capabilities to offer it to the client).  
If the client has an entire portfolio, then it should be the whole portfolio if this is managed by the advisor.  Additionally, even if the manager only deals with one account, the one account has a relationship with the client’s overall financial position irrespective.

The following is the minimum core content:

Statement of the types of investment risks that are relevant to the client.

The firm must disclose relevant risk factors and the types of risk that should be considered by the client when making investment decisions. 
The standard industry risk assessment has significant weaknesses and fails to address key liability risks and investment style performance risks.  It also provides inadequate assessment of volatility risks as well as incomplete explanation of the nature of risk and return over time.  But if the FDR is to be a 1 to 2 page document there is no place for such disclosure and education.   
Disclosure of any potential conflicts of interest.  To be addressed by the Costs and Conflicts WG.

It would have been nice for the working group to have referenced the cost and conflicts working group on this matter and come up with some detail on this content.  But since the CCW have also managed to fudge the issue this probably would not have been of use.  All conflicts of interest need to be disclosed as well as their the potential consequences of conflicts of interest.  Likewise, once disclosed, the firm needs to state what conflicts of interest they will take advantage of and those which they will not.  
Disclosure of the firm’s obligation to recommend investments that are suitable.  

The firm may wish to outline general information and examples regarding the assessment of investment suitability and the role of the firm in providing advice and determining the suitability of the investments. The firm should state whether or not their services also include an ongoing suitability obligation.
The firm’s standards regarding suitability should be addressed in the FDR.  Actual suitability should be stated in the written recommendations if, advisory and, confirmation, if discretionary.  Suitability is first and foremost the relationship with the size and timing of the client’s financial needs, secondly the relationship to the investment strategy selected for the client profile and, thirdly valuation, risk and asset allocation imperatives for the change.   

The spectrum of investment options available to the client.

What products does the firm sell and what services does the firm provide and what information does the firm have about these product and services? Examples of products: stocks, bonds, income trusts. Examples of services: advice, research, RRSPs, RESPs, ongoing monitoring of account performance. The information about the products and services should be provided to the clients interested.
It is not just the spectrum of options available, but how they determine which options are best for a given client liability and risk profile.   Every asset within a portfolio has a role and a relationship to all three components of suitability discussed.  In an advice based process where portfolios are constructed to meet financial needs given a client’s risk preferences, an organisation’s investment approach and market and economic conditions, it is inappropriate to build a portfolio up product by product and transaction by transaction.   The FDM was intended to be specific to the client.  The FDR appears to be another rehash of what services the company offers.  On the one hand the committee talks about keeping things simple and non technical and on another they are trying to cram it full of self serving adverts.  Please note the OSC comment below.    

[Dissenting view: Rather than simply providing this information to clients, OSC staff believe that the FDR should identify what products and services the client is interested in. The WG believed that this level of customization would be too costly to provide to each and every client.] 
Agreed.  The firm must communicate to the client the areas it is to advise on and the parameters of their relationship.  One of the reasons for the FDM was the compliance issues surrounding vague service agreements.  The FRD is just another useless of paper bereft of communication, qualification and education.  Hence, more important than the FDR is the written recommendation and justification for recommendations in all three areas – suitability to financial needs, suitability to portfolio option, suitability to valuation, risk and asset allocation. 
The WG suggested that services should focus on significant items, especially requiring disclosure when the firm no longer offers a significant service. What constitutes a “significant” service is a matter for the SRO Drafting Group to consider. Alternatively, the FDR could provide for a defined agreement between the firm and the client as to what significant products and services are.

What this means is debatable, but it is symptomatic of a general lack of focus, understanding and clarification of the form and content of the relevant issues.  Much of this document could have been put together over a weekend. 

Explain the “fit” between the client’s objectives provided in the KYC information and the firm’s services.  
Underlying this requirement are three assumptions: (1) financial advice and money management are services not products and (2) these services are a means to an end, not an end in themselves and (3) no future investment outcome can be guaranteed.  
Financial advice is not a product only if it exists within a well defined formal relationship with clear communication of both the advice and the structure in which the advice will be delivered, monitored and judged.  Financial advice without a formal framework is part of a sales driven as opposed to a service driven process.   The only way in which a service can be assessed as a means to an end is within a proper service structure with full disclosure, transparency and accountability.  No future investment outcome can be guaranteed even if most Investment Policy Statements provide a specific client return objective and this return objective drives the portfolio composition.  The assumptions noted have no fundamental grounding or justification within this report.  It is worth noting that a service implies a relationship and a relationship provides an ongoing responsibility for education, disclosure and transparency.  Product sales on the other hand do not.  The viability of product sales is questionable within the construct originally recommended by the FDM and the concerns and confusion noted in this document are understandable if the authors and contributors were mentally operating within the intellectual and analytical confines of a product distribution framework. 
This information will explain to the client what the firm will do for them and how it will do it. It could include a reference to the firm’s investment policies, ranges of typical asset allocations for various types of clients, or particular expertise in the firm to manage various investments that will “fit” the needs of the client. The investment risks, limitations, other opportunities given up, and what the firm won’t do for this client should also be provided. This explanation will of course be tailored to the nature of the firm and the needs of the client. More information will likely be provided where the client’s investment objectives are measured in decades.

The above paragraph does not reflect or relate to the general content of the report, nor does it relate to an actual FDR format or assessable content.   If this document had preceded the FDM as an exploratory assessment of the issues it would have been acceptable, but it is not.   A clear structure and functionality of the FDR has not been delivered by this document.  What the firm will do and how it will do it is best left to a personal written report with recommendations and justification as to suitability.   This report will be the standard on which the advice and relationship will be judged in the event of a complaint.
Reference specific account documents currently required to be provided to the client with respect to each account.  See Schedule A for the disclosures that are required under current SRO rules and securities legislation. 
The WG agreed that these legal disclosure documents should be reviewed to determine if they are still necessary and useful. This would be consistent with one of the core principles of the project to have meaningful and understandable disclosure and also to eliminate unnecessary regulatory requirements.

This should have been conducted by the working group.   

Reporting process for each account in terms of content and frequency.

To be addressed by the Performance Reporting WG. Frequency of reporting with the advisor should also be disclosed.  
  Reporting process for the portfolio of the account(s) in terms of content and frequency.

To be addressed by the Performance Reporting WG. Frequency of reporting with the advisor should also be disclosed.  
The nature of changes in the relationship, which represent material changes and which require the firm to update the information in the FDR.

Issues raised with this item include what is considered “material” and how are the material changes actually documented. This issue is an important one that requires resolution in order to improve the account opening process and maintenance of the account documentation going forward. How is an appropriate audit trail created?

These issues may best be addressed by the SRO Drafting Group.

Again, these issues should have been given much more thought.   The drafting stage is too late a stage for the analytical process which should have been fully fleshed out by now.  Were these working groups not allowed to communicate with each other?
The options the client has available to pose questions or concerns (web, e-mail, call center, advisor’s telephone number, as appropriate).  
This item simply outlines the various communication channels available to the client.

The WG suggested that the current mandated disclosure regarding services available to address client concerns should be referenced in the FDR. If such disclosure is included, we raised the issue of how detailed/prescriptive the required language should be.

Again this should have been addressed by the working group.   But the complaints procedure has been largely if not completely ignored by the FDM and the RRP.
Any additional material obligations identified by the SROs in the rule-making process, which need to be satisfied within the client relationship by the advisor over time.

This is a “basket clause”. It may be needed due to the fluid and evolving nature of the advisory relationship. It supports the principles of clarity and completeness and assists client understanding of the relationship.

The following is an optional item:

  Account(s) created under the auspices of (name of advisor responsible).  
Not only must the name of the advisor be disclosed but also what type of relationship exists between the firm and the advisor (i.e. employer/employee or principal/agent). The main focus however, is contact information.
 [Dissenting view: OSC staff believe that the name of the advisor providing the services shouldbe mandatory. However, the MFDA note that many MFDA dealers do not assignspecific advisors to accounts. In addition, some IDA dealers refer clients to a cal center for accounts below a certain dollar amount.]

c) Implications of the Fair Dealing Requirements

The WG acknowledged that the supervision of compliance surrounding such a document may be complex. If the FDR is at the portfolio level, supervisory and compliance issues further increase.

One would assume that the supervision would fit neatly into the existing supervision of representatives.  An insight into the member’s knowledge of compliance and supervision would have been interesting.  

Importantly, it is not supervision of the FDR that is important, but supervision of the actual advice and the actual structure in which suitability is determined, managed and justified.  If the FDR is a general information as appears to be the case from this document (although not totally clear) then the supervision will be minimal.   

All documents need to have a direct relationship with the structure and framework in which advice is delivered within the company.  Supervision of compliance is not just the FDR but compliance with the integrated and related advice given to clients.   This is indeed a complex issue, made easier by well structured service processes.  If these service processes were well structured and disciplined we would not have had the FDM initiation.
Another issue in relation to supervision is the responsibility for supervision surrounding the preparation of the FDR itself. Should there be some sort of supervision mechanism to ensure that a designated person reviews the FDR? This issue will be considered by the SRO Drafting Group.

If the FDR relates to service structure and is an integral part of the advice delivery mechanism, it will be an inviolate part of an organisation’s service delivery process and will automatically be updated.  If it is not a living breathing document then it is nothing.  “Oh by the way Mr and Mrs Client, we have to hand you this information, it is a regulatory thing”. 

The inclusion of requirements and guidelines in the FDR will have implications. It will lead to more complete discussions between a client and advisor and will assist in clarifying the relationship. Additional information may change the scope of liability for that additional information, however, the essential nature of the liability of the advisor and firm to the client to deal with the client honestly and in good faith will not change.

What requirements and what guidelines and, why does the proposed (totally unclear FDR structure and function) lead to more complete discussions and, why would it clarify the relationship if the document does not actually need to state which services are being provided and, there is no mandated document which states which services the client has agreed to and, if there is no mandated education or risk assessment process and if advisors are not capable of educating clients and if information is to be kept to a minimum?
It can only aide the process if the underlying quality of the process itself improves.  Changing the cover doth not change the book!
The WG recognized that another implication that will face firms is increased costs with the implementation of the FDR. However, the group did not complete a cost-benefit analysis. The WG recognized that while costs may be calculated, the benefits arising from a regulatory provision are much more difficult to assess. However, while it may be challenging to quantify benefits, a measurement of the benefits should be endeavoured.

Part IV of the Direction Document below, provides some suggestions to measure benefits. With respect to the costs, an effort to assess the costs to the industry of implementation of the FDR should be attempted. Without a reasonable effort to estimate the costs, the FDR cannot be realistically recommended.

We have industry representatives who know so little about their own processes that they cannot reasonably determine whether or not the FDR, which is hardly a rod to their backs, can be implemented cost effectively.  
The whole reason for the process was to protect investors and irrespective of the costs disclosure, transparency and accountability are a must.  
The industry must treat this as the cost of doing business.  But, it is doubtful after reading this document that the industry has the necessary expertise, knowledge and intelligence to meaningfully police itself let alone develop a service structure capable of managing investors’ assets and financial needs.  If this document is beyond them one can but wonder what precisely is within their grasp!
Consider this.  If an organization has a well organized service process, good organization and established lines of control and management of quality of advice, a well structured wealth and asset management process and good client communication and education standards, it has already satisfied the requirements of the FDR.   This is only a cost for this organisations who do not possess such.   

With respect to implementation issues, the WG raised the question of the retroactive or prospective effect of the FDR. The ultimate determination of this matter is one for the SRO Drafting Group to consider. However, the WG wanted to stress that a retroactive application of the FDR would entail significant cost.

Just in case you have not understood the cost argument.

Question 3

What information should the client with the advisory account provide to the firm? When and how should the information be provided?

Conclusions

1. The CLS Form No. 2 Sub-Committee has created a set of minimum standards that clearly and comprehensively obtains the necessary information from the client. Much of the necessary information is also captured in the MFDA Sample New Client Account Form, which was drafted jointly by the industry and regulators at the time of the creation of the MFDA rules. The existing requirements of both the IDA and MFDA should be reviewed by the SRO Working Group to ensure that these reflect the minimum standards that are applicable to their Members.

The MFDA sample new account form is insufficient to be able to structure plan and manage a portfolio that reflects the client’s financial needs over time and the disposition of their existing investments.  It is sufficient to sell a portfolio solution for a given amount of capital, for a restrictive objective based on a simple and restrictive risk assessment.  Much of the problems in terms of risk, education, suitability, communication and the management of expectations are caused by the minimum service standards which underpin the minimum information requirements.  Falling back on past documentation and current problematic standards should not have been the objective of the working group.
Likewise the IDA minimum account opening information can hardly be construed as “clearly and comprehensively obtains the necessary information from the client”.  For one, the document does not state the need to know the client’s current and future income and capital liabilities, the size and timing of which has the most important impact on suitability.  The account information is also focused on traditional transaction based business and lacks a proper service process focus.
It relies on the client’s investment knowledge, their wealth and wealth generating ability and simple investment objectives and risk tolerance information (similar to those noted in the MFDA form) to assess suitability.      
2. These minimum standards assist in articulating the role and responsibilities of the client. These responsibilities include providing information on financial status, personal circumstances and investment goals. 
Quite how these minimum standards articulate the role and the responsibilities of the client is difficult to discern.  The information that is given is limited.   Again no justification has been provided within these reports to justify the comments made.  
3. The minimum standards would achieve increased transparency through a clearer, more comprehensive KYC form that is more understandable and meaningful to clients. A client that understands the information that they must provide to the firm will also assist in better managing client expectations and thereby reduce the number of disputes.

These minimum standards (the MFDA KYC and the IDA minimum standards document) would not achieve increased transparency.  
It is doubtful whether the KYC form would actually be more meaningful to clients because it does not explain why the data provided relates to a specific portfolio outcome, how the portfolio will be managed, the rational for the relationship between their needs and portfolio structure.  Additionally it does not provide transparency of costs nor does it provide a set of minimum services standard the client can expect form the provider. 

Why it will assist better management of expectations is not explained but expectations are managed by education and communication and the assessment of risk aversion given a certain level of education and communication.  

There is still no clarity as to how disputes will be better managed since it should have been obvious to the compliance departments what the problem is and was even under the old rules, which are apparently clear and comprehensive about the information needed from the client.    
4. Confirmation by the client with a signature on the KYC document should not be required. However, a firm should verify the client’s agreement with the information recorded. Similarly, firms should have policies and procedures for verifying material changes to client information. Client verification should be the standard.

Signatures are needed if the KYC is recommending an asset allocation and no further correspondence or communication or acceptance of actions is to be undertaken by the advisor.  Without signatures how can one start to validate suitability and know your client?   
Clients need to sign an agreement that dictates the parameters of the relationship, the rationale and structure for the planning and management of assets, the costs and the justification of investments and investment strategy. 
5. Clients should notify the firm of material changes to their KYC documentation. What events constitute a material change should be discussed. It is unclear what the consequences would be if the client fails to inform the firm of material changes to his or her circumstances.

Really, this should not even be a question.  What is material is anything which affects the structure planning and management of assets to meet financial needs.  This means a change in risk aversion, a change in financial needs or a change in the timing of financial needs or a change in financial objectives or a change in wealth and earnings that would directly affect the structure of the portfolio.  
However, a proper service review process and client communication standards would resolve these issues.   What is material should not even be up for discussion, but should be easily stated as a point of fact.

Discussion

While Questions 1 and 2 discussed what information should flow from the firm to the client with an advisory account, Question 3 addresses the information that should flow from the client to the firm. It examines the information that the firm requires from the client to manage the relationship effectively in order to achieve the client’s desired results.

The Compliance and Legal Section of the Investment Dealers Association had previously struck a sub-committee to examine the IDA’s current KYC form, known as Form No. 2 
“New Client Application Form”.

The sub-committee revised the New Client Application Form in order to come up with more flexible guidelines for the various types of accounts. A set of minimum standards was created for retail, institutional and discount accounts.

The WG reviewed the Minimum Standards documents of the IDA and MFDA (see Attachments II and III). The WG agreed that the SRO Drafting Group analyze these documents to determine if they adequately address the requirements for information to be obtained and maintained with respect to retail “advisory” clients.  
The WG also examined the question of whether a client signature should be required on the KYC document. The WG agreed with the original recommendations of the Form No.2 Sub-Committee as contained in section 5(a) and (c) of Attachment II. These recommendations refer to client verification of the critical KYC information.  
Section 5(a) states that Members should be required to verify the client’s agreement with the information recorded. The verification may be by way of a client signature, or by other means acceptable such as a verification letter sent to the client providing negative consent.

Section 5(c) states that Members should be required to have policies and procedures for verifying material changes to client information, including address changes and material changes in financial information, investment objectives or risk tolerance. Such policies and procedures may include the receipt of a signed client acknowledgement of the changed information, some other form of client acknowledgement such as through a password protected Web access system, or failure by the client to respond to a notification of the change.

However, what is considered a “material change” in the Minimum Standards is not clearly defined, nor is it clearly articulated how and when this change is made. These are matters that should be addressed by the SRO Drafting Group. The issue is an important one that requires resolution in order to improve the account opening process and maintenance of the account documentation going forward. Knowing when material changes should be communicated and what these changes are is directly related to the fair dealing principle of clear allocation of responsibilities.

See the above comments.

Question 4

What informational elements have to be compatible with a practical compliance and supervision process?

All information relevant to the firm’s supervisory responsibilities must take a form that is usable in the member’s supervision process. 
Question 5

Whether and to what extent the recommendations of the CLS Form No. 2 Sub-Committeethe existing MFDA Rules and Policies address the issues identified in questions 1 to 4 above.

As discussed above, Question 2 would, in addition to the new FDR, also require certain agreements and disclosure statements to be provided to the client from the firm. These are based on existing regulatory and SRO requirements and are set out in Schedule A entitled “Existing CSA and SRO Disclosure Requirements for Dealers”.  
No analysis is provided regarding the integration of these agreements within an FDR regime, or whether many of the original FDM considerations would be better housed as additional agreements to those noted.
Question 3 is fully addressed via the IDA’s Minimum Standards for New Client Account Opening Documentation and the MFDA’s Sample New Client Account Form. 
Not really, see prior comments.   

Question 4 is not addressed by the IDA and MFDA Minimum Standards documents, which only requires information relative to supervision suitability, not supervision in general.
Comments throughout this document cover the fundamental concerns underlying this context.   

Question 6

Are the information requirements for self-managed and managed accounts different fromthe information requirements for an advisory account?

While the WG’s primary focus was on the challenges surrounding advisory accounts, service and/or confusion issues may be raised by clients with respect to their selfmanaged or managed accounts. Consequently, FDRs for these types of accounts may help eliminate these problems. The WG recommends that the SRO Group draft FDRs for self-managed and managed accounts, which would outline the different information requirements for these accounts.
This, or at least a good portion of this work should have been conducted by this working group!
In addition, the CLS Form No. 2 Sub-Committee has drafted Minimum Standards for New Client Account Opening Documentation for both self-managed and managed accounts, which is another useful tools for setting out some guidance for the advisor/client relationship.
Again, not as usefull as they think.  See prior comments.
III. Bill of Rights that Outlines the Responsibilities as an Investor

The Securities Industry Association’s “Commitment to Clarity” initiative contains a statement of the rights and obligations for clients that firms should provide to each client.

The WG recommends a similar approach. It would set out the rights conferred on the client under SRO rules and securities legislation. The document would also set out the client’s responsibilities and obligations as an investor. However, to the extent that clients’ rights are already articulated in the FDR, the Bill of Rights may be primarily focused on the client’s obligations.
The trouble is that current regulation does not effectively manage these rights.  In fact, the reason for the FDM in the first place was that regulation was inadequate when it came to protecting individuals from poor self serving advice.  Regulation deals primarily with specific securities and market issues as well as fraud and does not deal specifically with standards of financial advice.   
The SIA investor’s rights document is a fair document.  At the firm level it needs to be backed up with clear service standards, better communication and comprehensive education.  On their own these rights mean nothing unless there is point of reference to determine when a company has veered from acting in accordance with those rights.  
The WG believes that the use of such a Bill of Rights and Responsibilities should be flexible in regards to whether it is part of the FDR information. We recommend that the SRO Group consider whether the provision of the statement of rights and obligations should be mandatory.
Statements of rights should encompass the right to full disclosure and transparency, accountability and justification of decisions.   These rights should not just be a set of bland statements unenforceable in a court of law but a set of rights that bind the service provider to meeting certain standards.  It is up to the company to determine the level of rights and the accountability it wishes to burden itself with.  However a company’s service standards and costs should be capable of being compared to any other company in the market place.  Investors should not be forced to contact an advisor to find out the limited information they are currently given.   
IV. How to Measure Progress of the Working Group’s Proposals

All three WGs were asked to consider developing benchmarks to measure the success of their recommendations.  With respect to the proposal for the Minimum Standards for New Client Account Opening Documentation, the WG considered asking advisors and retail clients alike to complete the new document to determine if it is easier to understand and more straightforward.
But there is no new document and there are no new procedures and there is no detailed analysis and there is no solution or framework for the development of a solution.

We suggest that a focus group format be used to receive client input on the FDR. The focus groups would offer input not just on the general document but what is missing from it and whether the FDR clarifies the advisor/client relationship. The WG agreed that the SRO Drafting Group draft a prototype FDR to be used for the focus groups. The exercise of drafting one by the SRO group would also assist in revealing any issues/difficulties in the creation of such a document.
Industry experts, academics, asset management consultancies and consumer bodies should have been brought into these working groups to enhance their accountability and objectivity.  Likewise so should the focus groups.   But, this type of involvement would open up issues that brokerages would prefer to avoid.  For instance, concerns over basic administrative and compliance costs over documentation discussed here could derail the implementation of the FDR. 

The WG also considered a customer satisfaction survey to compare satisfaction currently and then after the Minimum Standards and FDR are implemented.  We also considered looking at the number of complaints before the new Minimum Standards and FDR are implemented and after they are in place, but the WG concluded that the number of complaints may not be a useful indicator as there are a variety of factors that affect the number of complaints. For example, complaints often rise and fall depending on whether it is a bear or bull market. It would be difficult to attribute complaints to factors (such as the lack of the FDR). A better measure may be an analysis of the complaint handling process and whether complaints are resolved more efficiently after the implementation of the FDR compared to previous complaint resolution benchmarks.
On the contrary, irrespective of whether the market is rising or falling, it is easy to determine whether a complaint is due to a lack of an effective structure and process for the construction, planning and management of assets to meet financial needs over time.  
What is important is that you have a structure that relates needs to assets.   What the group is saying, is that in an unstructured industry all complaints are effectively both valid and invalid because there is no way of determining what is or is not an appropriate structure, planning and management of assets. 

An analysis of the complaint handling process in detail would be a good starting point but not, as suggested, an alternative.
The WG strongly recommends that the amount and complexity of mandated disclosure be consolidated and reduced. Currently, Schedule A contains a list of such mandated disclosure. A reduction of the amount and the use of plain language to further reduce the length of these documents would be a measurable and achievable benchmark. 
It is hard to take this last recommendation seriously.   Obviously the main consideration is that education, transparency and disclosure slows down the sales driven business process of the IDA and MFDA member firms.  The representatives of the firms and the firm’s systems and portfolio construction, planning and management processes and methodologies cannot cope with the higher standards needed to provide meaningful wealth and asset management advice, at this present time.
There is nothing fundamental or rigorous in this document to substantiate any of their claims, recommendations or objectives.  But this should not be a surprise.  The members of the group are a product of the practises that have been embodied in the institutions and handed down generation after generation.  Pharmaceutical companies do not, on their own, determine whether a drug is suitable for sale to the public and tobacco companies do not determine tax or tobacco legislation.  

Processes, systems and methodologies reflect the values and objectives of a given company or industry.  The institutions represented on the working group do not have the expertise to understand the operational requirements of delivering asset management services to within a liability management framework, which is what relating asset allocation and security selection to financial needs is principally about.    
Current services have grown up around a product and transaction driven industry and the rules, regulations and service and business processes reflect that association.   The industry lacks the frameworks needed to directly relate financial needs to portfolio construction, planning and management, thereby providing a fundamental basis for client relationships and its effective management.   
A fundamental change is therefore required to take the original FDM concept to its logical and ultimate conclusion; rules and regulations for an advice based industry.  This change far exceeds the simple renaming of account documentation, simple disclosure and token transparency offered by the RRP documents.  
Specific comments

The client advisor relationship depends on the level and form of communication.  Client communication involves the giving of all the necessary information that will allow a portfolio to be structured, planned and managed to meet the stated objective as well as feedback to risk assessment, education, written/oral proposals and recommendations.

Advisor communication involves education about investment, their style of investment, their assessment of the client’s attitudes to the various investment risks and degree of aversion to their investment style.   

Effective communication involves reporting in writing the reasons and rationale for the management of assets and financial needs at outset of the relationship and over time.  The level and quality of advisor communication is a direct reflection of their expertise, ability, organisation and service objectives; the narrower the service and asset management objective the lower the reporting requirement.    

Only effective communication will result in a portfolio appropriate to client needs, market conditions and to the numerous risk preferences that influence an investor’s decision.    Risk assessment is a key area of weakness within the financial services industry.  Most risk assessment is ill suited to managing client expectations or in relating the client’s investment preferences to those of the advisor.  In fact, much of the industry’s risk assessment is based on a minimum standard designed to cover basic compliance requirements required to satisfy security regulations.

As to the client’s investment knowledge, many firms simply identify the client’s existing investment knowledge and the client’s attitude to risks based on that knowledge.  This is insufficient to develop the necessary communication required to provide effective long term asset management.  Education is not a regulatory requirement and should be.

The education many advisors give their clients is either limited or is comprised of “naïve” simple messages designed to assuage client concerns over risk and return and to deliver a product or portfolio solution.   
--------------------------------------

Transaction driven service processes lack an internal structure around which to manage financial needs and assets.   Education, communication and justification of recommendations require such a structure.  The fact that what a client is getting is not clear and open to interpretation is therefore no surprise.  Unless the underlying process changes, merely mandating better communication is not going to change what the client gets, nor will it manage the conflicts of interest inherent in the process.
But, you cannot force an industry to deliver a certain service.  What you can mandate is complete disclosure of all factors that an investor will need to know to make a decision.  Additionally, a complete and detailed statement of services and service standards and significant factors affecting investment and portfolio construction disciplines, the level of personalization provided, the risks managed and how they are managed needs to be openly provided by firms.   The trouble is trying to get firms to disclose this information and when and if this information is disclosed to have independent assessment of this disclosure.
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